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UNITED STATES 


-acgainst- 


ALBERT ANZALONE, 


APPELLANT'S BRIEF 


This is an appeal on benalf of the 
appellant, ALEERT ANZALONE from a Judgment of 
the United States District Court, 
York, Honorab.e Edward R. Neahe:s 
convicting the Appellant of 
3631; and Vio ation of Title 18 

Tha thereatt 
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1. should the Indictment be dismissed because oO 
the "taint" attached to it by theGovernment's use of the immunized 


the Appellant and the Federal Grand 


State Grand Jury testimony of 


Jury testimony of the Appellant? 
f of the Government 


Ue 


— 


he destruction 


Agent anc a Detective Richard Corbett reversable error? 


ee ee 


The first Government witness : SCHLICHTINGER 

testified ‘ollows: 
he was a Real Estate Broker (A89)7 and 
employed under the name sf Willow Creek Realty Company 
in November of 1971 he bought premises 351 
Staten Island, New York for resale purposes (A104). 
Mr. & Mrs. Charles were shown 
by a salesman f e witness (All?) 
was entered i 
chase the 

a mortgage in 


6th, 1972 because the mortgage deal 


Charles entered into a lease agreement 


premises (Al127-128) . Mr. & 


niin ah 
2OIU.UUs 


was that plac i woula no n the blocx(AlL53-157 


mh}. “74 + eo IIA 
sne witness cuusc not 


that meeting(AlL56). On April 13th, 1972, 


by the police and went to the premises. 
were broken in the basement and water had been turned 
the faucets. There was severe water damage in the hous 
On or about April 2lst or l 22n 72 there was a 
premises (Al6: 
that on April 
Savings Bank th the mortgage 


haa hk . pal 7 
had en ar a (A162. 


advised tne 

ouse (A164). 

$ examination ne witness 
he was being investigate 


3" (A135). 


Maddalone «¢ 

Avenue (A239-241 

next witness for 
Charles, » wife of Alberto 


in iine 


into an 


: f 
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to be a witne:s or tne i nment 


put not as a jafendant) (A274). + “he agreement 


ramisaqemeanor ana that 


he would be | sec =X oO 


recomme:.d ! he be ainea in 


Ss(A2b& 


house with a heard one 


that 


VYVivelo or Mr. Anzaione Saic Ct: 


the family frum moving in was to burn down 


wt 


No agreement was reached as to what suggestio 
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followed (A291). 
Immediately after 
his house, 


224 
Jod 


sometime thereait 


and saw Milton Avenue whom 


Lombaral ana 
aamage 


nigne 


during 
»9SS examination of Maddalon ‘oncerning thi 
Fara “m c cA 74 co f CY + ¢ ~ 
reference to sala witness A 3 jel Sbavadi 
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The F.B.1I. Case Agent, Vincent Savadel received the 


State Grand Jury testimony of Anzalone. 


5. In the spring of 1974 the case was reviewed by 


another U.S. Assistant Attorney and a law school assistant who 
again analyzed the State Grand Jury testimony otf Anzalone. 

6. On August 19,1974 the instant case was assigned to 
Assistant U.S. Attorney DePetris. That Mr. DePetris in his review 
of the file examined the memoranda made by the Assistant U.S. 
Attorney in the summer of 1973 and the spring of 1974. 

7. In September 1974 one Seth Kaufman, a law student 
assigned to Mr. DePetris read the testimony of Anzalone betore the 
State Grand Juzy. Mr. Kaufman drafted questions for use by ir. 
DePetris in questioning Anzalone before the Federal Grand Jury. 


It is. interesting to note that throughout the affidavit 


of Mr. DePetris he attempts to avoid t 


that though at Least five people in the U.S. Attorney's office 

directly conce:ned witn tne presentation oO f Anzalo ‘Ss case to the 

Federal Grand iry, they all f na Anzalone's testimor efore tt 

State Grand Jury "essential l worthless". | 


It is respectfully submitted that the case at bar falls 
clearly in line with this Court's ruling in U.S. v_ Hinton, F.2d. 


Cir.-decided September 27, 1976). 


{ho 


20 CrL 2057 (2¢ Ci 


In Hinton, supre, the Government argued that the evidence 


underlying Hinton's indictuent was obtained or derived from an 


. ) ; 7a " “2 . 
independent sou pecaus 


Tre evidence incriminating Hinton came primarily 


y 
2 


from one James, who testified before the Grand Jury prior to 


Hinton, so came from wiretaps. 


~ . 
Stions, 


es first glance, it would seem that 
where the indictment is returned by 
the same grand jury which heard the 
defendant's immunized test.Mony, it 
would be virtually impossible for the 
Government to show that it had an in- 
dependent source for the indictment's 
evidentiary base***. 
Here the issue is complicated by the 
government's claim that Hinton gave no 
incriminating testimony before the grand 
jury and did not admit any knowing in- 
volvement in the facts and circumstances 
later charged in the indictment. Thus, 
the government claims, it was not nec~ 
essary for her testimony to form a factual 
predicate for the indictment. However, 
the Assistant U.S. Attorney admitted on 
oral argument that it was not until after 
her testimony that he realized the full 
2xtent of he aiias YOORHY in the dru 


state that tne 
indict: en Hinton could not bse shown 
compelled testimony" ana stated as follows: 


"We cannot agree with the trial judge 

that the fia abeoneey has satisfied its 
burden of demonstrating a “wholly in- 
dependent" source for the evidence upon 
which Hinton's indictment was grounded. 
Even if Hinton in her testimony before 

the grand jury substantially denied any 
involvement in the conspiracy, that denial 
does not preclude the possibility of im- 
proper use against her of her testimony. A 
juror can draw an inference of a witness's 


In d. smissing the Hinton indictment, the 


guilt from re" r 
or a Genial of participation in,acts 
about which he is questionec For 
instance, if witness A Genies in- 
volvement in a situation in which one 


or several other witnesses have already 
confirmed X's participation, the jurors 
could reasonably draw an inference that 

X had not truthfully testified about the 
incident. Distrust of his testimony on 
that one point could reasonably lead the 
jurors to distrust all or a large part of 
X's testimony on other matters. Le 
witness X had kept silent, or had be 
permitted to asser’. his Fifth Amendm 
privilege, those negative inferences 
would have been precluded. 


We are thus unpersuaded by the Government's 
contention that the evidentiary basis for 

the indictment of Hinton was derived in toto 
from the testimony of Donald James anc the 
wiretaps. While that evidence may have 

been incriminating, it is difficult, if not 
impossible, to determine, without questioning 
the grand jurors themselves, whether, stand- 
ing alone, it would have justified the in- 
dictment of Hinton. The Government found 
it necessary to call Hinton under grant o 
immunity after James had testified, and tnis 
would tend to indicate his testimony was not 
sufficient to inculpate her, and the jurors 
face them before decidinc 


needed tc have her 
to indict.“ 20 Cr L 2058 


"We believe that as a matter of fundamental 
fairness, a Government mractice of using 

the same grand jury that neard the immunized 
estimony of witness to indict him tt 


testifies, charging himwith criminal parcicip- 
ation in the matters being studied by the 
grand jury, cannot be countenanced. The 
procedure is so fraught with applicable con- 
stitutional problems and with the potential 
for abuse that in our supervisory power over 
the administration of criminal justice in the 
district courts of this circuit, of. U.S. V- 

t 


Toscanino, 500 F.2d 267, 15 Crt, 2253 (2a Cir. 


1974), we are compelled to conclude that tne 
procedure the Government adopted here falls 
ide the bounds of permissibl« prosecutorial 
mnnduct. Accordingly, we reverse tile ronviction 


of appellant Hinton anc instruct tnat 
he indictment be Gismissed as to her." 
20 CrL 2058 
This Court's reasoning in Hinton, Supra, 15 tlearly 


applicable to the case at bar. For in the case at bar not only 
did the Federal Grand Jury indict Anzalone for the substantive 
of 42 USC 63617; but also indicted him for violation of 18 USC 
61623 (false declarations before a Grand Jury). 

The argument proffered by the Government that the 
immunized testimony of Anzalone is not protected because it is 


"false" (U.S. v. Tramunti 500 F.2d 1334 (2d Cir 1974)), is also 


nnn in 


specious. For if a defendant such as Anzalone is indicted fo 


Count 


making false svtatements before a Grand Jury, the statements them- 


selves become the issue of fact to be ultimately determined 


= 
ee 
trial. This Court disposed of such an argument in: .S. v. Kurz 
534 F2a 511 (2c Cir 1976). In Kurzer this Court held: 
"But the Government's argument here 
goes much further, for it would permit 
the use, if the prosecutor felt the 
immunized witness was not truthful in 
all respects, not only of the false 
testimony, but also of the truthful and 
imcriminatory." Id. at page 518. 
For <hese reasons it is respectfuily Sud itted that 
within inagsactme rt should be dismissea. 
POINT II 
THE DESTRUCTION OF THE NOTES OF 
THE GOVERNMENT CASE AGENT AND A 
DETECTIVE RICHARD CORBETT WAS 
REVERSABLE ERROR. 
After the case agent Vincent Savadel testified to the 
fact that he destroyed the original notes concerning the interviews 


of the chief Government witness Gerald Maddalone (A320); a mot 


tu dismiss because Oo} the destruction of sald notes 


view was Made *na aeniea (A446 78) It nas 
Circuit that tse rough notes taken Dy 4 Government 
interview are discoverable. U.5. V- Johnson 52 

(24 Cir. 1975). 


The Court of Appeals for the Ninth Circuit in U.S. v 


Harris, 20 Cr ~ 4 (decided September 23, 1976) 


the Court's, not the investigators or prosecutor who 
decision as to whether evidence is discoverable, n that 
decision can not be made if the evidence has been destroyed. Id. 


at page 2050. 


Harrison 


"Tt seems too plain for argument tnat 

rough notes from any witness interview 

could prove to be Brady material. Whether 

or not the prosecution uses the witness 

at trial, the notes could contain sub- 

stanti:.. information or leads which 

would .2 of use to the defendants on 

merits of the case. if the witness 

testify, the notes might reveal a o 

ancy between his testimony on the 

and his story at a time when 

were fresh in his mind. The 

would obviously be important 

impeaching the witness’ sredil 

possible importance of the rough 

for these purposes is not aimin 

cases where the prosecutor turn: 

the defense the 302 reports. The 302 

reports contain the agent's narrative 

account of the witness's statement, prem 

pared partly from the rough notes and 

partly from the agent's recollection of 

the interview. Although the agents are 

trained to include all the pertinent 

information in the 302 report, there is 

clearly room for misunderstanding or 

outright error whenever there 1S a trans~ 
f tion in this manner. In 

faith, the statement as 


recoraea 1n 1€ UZ report 


—..7- larry a a | +> Fr 
some aegree > reriect ti 


input of tne agent 1 such a 82 
uation, the information sconteine 
in the rough notes taken from the 
witness himself might be more credib 
and more favorable to the defendant' 
position." 


~ 


e 


=) 


The clear reason given by the Court in Harrison 


that the rough notes of the govenrment agent are not only 


to respond to -:he Jencks Act \ 8 USC 83500) but may also be 


material (Brady v. Maryland 373 US 83 (1963)). 


In the case at bar the major witness for the Government 


uc 


was Gerald Maddalone. It is respectfully submitted that the des 


cs 


truction of the case agent's notes with reference to him was 
judicial error. 
CONCLUSION _ 
THE JUDGMEN D 


BE REVERSED AND THE INDICTMENT 
DISMISSED. 
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